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OPINION

In this case, an insurance company sought declaratory judgment on the issue of whether an
existing automobile policy provided coverage on a second vehicle acquired by the policy owner.
The tria court ruled that the second vehicle was covered. We affirm.

Plaintiff/Appellant West American Insurance Company (“West American”) issued an
automobile policy to Defendant/Appellee Patricia Jenne (“Jenne”) providing coverage for a 1989
Jeep Wrangler. Jenne obtained thepolicy from Fred Headley (“Headley”), anagent of Clay & Land
Insurance Agency. The policy definesthe vehicles covered under the policy. “Y our covered auto”
isany automobile“on the date you becometheowner . ..."” Under the policy, thisprovision applies
if: “(a@) you acquire the vehicle during the policy period; [and] (b) you ask usto insure it within 30
days after you becomethe owner . ...” The policy states that any additional vehicle will have the
“broadest coverage we now provide for any vehicle shown in the Declarations.”

In late 1992, Jenne acquired a second vehicle, a 1985 Honda Prelude, for her daughter,
Defendant/Appellee Kathryn Perkins (“Perkins’). Perkins turned 16 years old and obtained her
driver'slicensein early 1993. On March 20, 1993, Perkinswasinvolved in an automobile accident
while driving the Honda. West American denied coverage, asserting that Jenne failed to request
insurance coverage on the Honda. West American then filed this action for declaratory judgment,
to determine if the Honda was covered under the policy.

At the bench trial in this case, Jenne testified that she contacted Headley on three different
occasionsregarding Perkins and the potential purchase of an additional vehicle. Jennetestified that
she contacted Headley in November, 1992, to inform him that Perkins would be turning sixteen
years of age, and that Jenne anticipated purchasing a 1985 Honda Prelude. Jenne stated that she
contacted Headley againin December to inform him that she had taken possession of the vehicle but
did not yet have title to the vehicle. In addition, Jenne informed Headley that Perkins had not yet
obtained her driver’slicense. Jenne testified that Headley told her that she did not need to amend
her policy until Perkins obtained her driver’ slicense or began to drivethevehicle. Jenne stated that
on February 23rd, 24th, or 25th, she contacted Headl ey and informed him that shehad obtained title
to the vehicle, and that Perkins would be driving the vehicle. Jenne testified that in the same
conversation she furnished Headley with the vehicle identification number from the Honda as well
as Perkins' driver’slicense number. Jenne said that Headley told her that the Honda was covered.

Perkinsalsotestified at thetrial. Perkinstestified that sheretrieved thevehicleidentification



number from the vehicle during the February tel ephone conversation between Jenne and Headley.
Andy Jones, afriend of Jenne’s, al sotestified that he heard Jenne convey theinformation to Headley
in the telephone conversation. On March 20, 1993, less than thirty days from the time Jenne said
that she requested the changes on the policy, Perkinswasinvolved in an automabile accident while
driving the Honda'.

Regarding her ownership of the Honda, Jenne testified that she paid $2,500 of the $3,000
purchase price in November 1992, and that the remaining $500 was paid in February 1993. Jenne
testified that she took possession of the car in November upon the seller’ s request but that she did
not receivetitleuntil shepaidthefull purchaseprice. Thesella agreed to makeseveral repairs, with
title passing upon final payment. Jenne testified that she considered herself owner of the vehicle
when she obtained title on either February 23rd, 24th, or 25th.

West American presented testimony from Headley, the agent at Clay & Land Insurance
Agency. Headley testified that Jenne’s premiums were late on several occasions, that Jenne had
received several cancellation notices and that on one occasion the policy lapsed. Headley testified
that on November 13, 1992, he provided Jenne a quote on the amount of the premium on aHonda
to bedriven by Perkins. Headley asserted that Jenne never requested any changesto her policy and
that there was no subsequent communication with Jenne until March 23, 1993, after theautomobile
accident. Headley stated that, had Jenne asked him to do so, he would have requested the change
from the insurer which would have doubled Jenne’'s premium. West American presented no
evidenceregarding theintent of Jenne and the seller of the Hondaregarding when Jenne becamethe
owner of theHonda. Likewise, West American presented no evidence that Perkinswas not covered
under the policy; the dispute centered on whether the Hondawas covered on the date of the accident.

At the conclusion of thetrial, thetrial court issued an oral ruling:

THE COURT: All right. Just last week | was called upon to deny coverage
because athough a party was in possession, they didn't have legal title to the
automobile. Today I'm caled upon to deny coverage because they did have
possession but did not have legal title.

A case of thiskind is decided usually by considering the credibility of the

witnesses, and credibility is not based on the number of witnesses who testify to a
certain fact or to a certain series of events, but on the weight of the testimony of the

LJuanita Pierce, an intervening defendant, was the driver of a school bus owned by the
city of Memphis which was involved in theMarch 20, 1993, accident.
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individualsand any oneindividual that is capable of establishing afact in any area.
Credibility in this case would be difficult and probably impossibleway to decideit.

What | am impressed with is the statement of the witness that thiscompany
provides the broadest kind of coverage and that a newly acquired automobile has a
30-day period within which it would be covered once it isacquired. Taking all of
thesein consideration I’'m going to rule in favor of coverage in this case.

* * %

MR. SESSIONS: Y ou're holding there was coverage, Y our Honor?

THE COURT: Yes.
Subsequently, the trial court issued a written order of judgment reaching the same result. In the
written order, the trial court found:

It appearing to the Court that a“ Personal Auto Policy” with West American
Insurance Company bearing Policy No. DPW 05137705 was issued to Ms. Jenne
covering a 1989 Jeep Wrangler.

It further appearing to the Court that the West American I nsurance Company
policy of insurance contai ned broad based |anguage regarding after acquired vehicles
acquired by the insured during the policy period and which policy would provide
coveragefor an after aoquired vehicleif the vehiclewere purchased within the policy
period and the insured requested within thirty (30) days after becoming the owner
that the company insure the after acquired vehicle.

It further appearing to the Court that there was insurance coverage covering
PatriciaJenne and Kathryn T. Perkinsunder Ms. Jenne’ spersonal automobile policy
with West American Insurance Company for the 1985 Honda Prelude being driven

by Ms. Perkins and which was involved in an automobile accident involving Ms.
Perkins on March 20, 1993.

IT IS, THEREFORE, ORDERED, ADJUDGED and DECREED that West

American Insurance Company had infull force and efect apolicy of insurance for

itsinsured PatriciaJenne, Policy No. DPW 05137705, furnishing coveragefor a1989

Jeep Wrangler and that this policy of insurance furnished coverage for the

automobileaccident on March 20, 1993 involving Kathryn T. Perkinswhile driving

a 1985 Honda Prelude and that judgment be entered in favor of Defendants. . . .

Thus, the trial court held that insurance coverage existed for Jenne and Perkins under Jenne's
personal automobile policy for the 1985 Honda Prel ude driven by PerkinsonMarch 20, 1993. From
this order, West American now appeals.

On appeal, West American notes that the policy required Jenne to request that West
Americaninsurethe Honda“within 30 days after becoming the owner” and arguesthat Jennefailed
to do so. West American contends, therefore, that the trial court erred in holding that there was
insurance coverage for the Honda on March 20, 1993.

Our review of thiscaseisgoverned by Tennessee Rule of Appellate Procedure 13(d), which

providesthat review of findings of fact by thetrial court shall be de novo upon therecord of thetrial



court, accompanied by a presumption of correctness of the factual findings, unless the evidence
preponderatesotherwise. Tenn.R. App. P. 13(d); seealso Union Carbide Corp. v. Huddleston, 854
S.\W.2d 87, 91 (Tenn. 1993).

West American contendsthat Jennefailed to request insurancefor the Honda Preludewithin
thirty days of becoming owner as required by the policy. West American argues that on November
13,1992, Jenne contacted Headl ey because she had received a cancd | ation notice on theautomobile
policy, and at that time Jenne inquired about Perkins and the additional vehicle. Headley testified
that he provided Jenne aquote for an insurance premium based upon Perkinsdriving aHonda. West
American assertsthat Jenne never requested an amendment to her policy and did not contact Headley
againuntil after theaccident. Jenne, ontheother hand, assertsthat she contacted Headley on several
occasionsregarding an amendment to the policy. Jenne contendsthat the last communication prior
to the accident ocaurred on February 23rd, 24th or 25th, and that Headley represented to her that the
policy covered Perkins and the Honda.

The policy at issueprovidesthat it covers the following vehicles:

J. “Your covered auto” means:

1. Any vehicle shown in the Declaraions.

2. Any of the following types of vehicles on the date you become the owner:
a aprivate passenger auto . . . .

* % %

Thisprovision (J.2.) appliesif:
a. you acquire the vehicle during the policy period; [and]

b. you ask usto insure it within 30 days after you become
theowner . ...

If the vehicle you ecquire isin addition to any shown in the Declarations, it
will have the broadest coverage we now provide for any vehicle shown in the
Declarations.
TheHondawas, of course, an additiond vehicle not covered inthe policy’ sDeclarations. Thus, for
coverageto exist for the Honda on the date of the accident, it must be shown that Jenne asked West
American to insure the Honda within 30 days after she became the owner of the Honda.
Theintention of the buyer and seller determineswhen ownership transfers. Smith v. Smith,

650 S.W.2d 54, 56 (Tenn. App. 1983) (citing Couch v. Cockroft, 490 SW.2d 713 (Tenn. App.

1972); Stevens v. State Farm Mut. Auto Ins. Co., 59 Tenn. App. 701, 443 S\W.2d 512 (1969);



Mercado v. Travelers Ins. Co., 59 Tenn. App. 741, 443 SW.2d 819 (1969); Hayes v. Hartford
Accident & Indemnity Co., 57 Tenn. App. 254, 417 SW.2d 804 (1967)). Therefore, the date on
which Jenne became the “owner” of the Honda must be ascertained.

In this case, some of the pertinent facts are undisputed. It is undisputed that Jenne took
possession of the Hondain November, 1992, and paid $2,500 of the $3,000 purchase price. Perkins
received her driver’ slicensein thefirst week of January 1993. The remaining $500 on thepurchase
price of the Hondawas paid on February 4, 1993. Jenne testified that she believed that she did not
“own” the Honda until February 1993, when the remainder of the purchase price was paid and she
obtained thetitle to the car. West American presented no evidence on the intent of the seller or the
purchaser regarding when ownership of the Honda transferred to Jenne.

Key facts, however, are disputed. The parties agree that Jenne spoke by telephone with the
agent, Headley, in November, 1992. Jenne assertsthat she notified Headley that her daughter would
soon turn sixteen and be driving, and that she anticipated purchasing a 1985 Honda Prelude for her
daughter’ suse. Headley testified that he only gave Jenne a quote on an insurance premium for the
Honda. Jennetestified that she called Headley again in December, 1992, and told him that she had
possession of the Hondabut did not yet havetitle. Jenne said that she told Headley that Perkinsdid
not yet have her driver’ slicense, and that Headley told her that she did not need to amend her policy
until Perkins obtained her license or began to drive the vehicle. Headley denied any contact with
Jennein December, 1992. Jenne also testified that she contacted Headley again on February 23rd,
24th or 25th, 1993, informed him that she had obtained title to the Honda and that Perkinswould be
driving it, and that Headley told her that the Honda was covered. Headley denies that he had any
communication with Jenne until after the accident.

In hisoral ruling a the conclusion of thetrial, the trid judge stated that he would rule that
coverage existed for the Honda on the date of the accident. The trial judge stated: “a case of this
kind is decided usually by considering the credibility of the witnesses. . . . Credibility in thiscase
would be a difficult and probably impossible way to decide it.”

However, in its subsequent written order, the trial court noted that the policy provided
coverage for a newly-acquired vehicle “if the vehicle were purchased within thepolicy period and
theinsured requested within thirty (30) days after becoming the owner that the company insure the

after acquired vehicle.” Thetrial court then concluded that coverage existed for the Honda on the



date of the accident. For the trial court to have concluded that Jenne requested coverage for the
Honda “within thirty (30) days after becoming the owner” required an implicit determination of
credibilityinfavor of Jenne, adetermination that at | east one of thetel ephone conversationsdisputed
by Headley in fact occurred as Jenne testified. Thus, despite thetrial judge’s ord statement that
deciding the case by determining thecredibility of thewitnesseswould be“ difficult,” the subsequent
written order makes it clear that the trial judge implicitly determined credibility in favor of Jenne.

It is well settled in Tennessee that a court “speaks only through its written judgments.”
Whisenhunt v. Whisenhunt, No. 02A019506CV 00126, 1997 WL 305296, at *2 (Tenn. App. June
9, 1997) (citing Sparkle Laundry & Cleaners, Inc. v. Kelton, 595 SW.2d 88, 93 (Tenn. App.
1979)); see also Shelby v. Shelby, 696 S.W.2d 360, 361 (Tenn. App. 1985). An oral statemert is
of no effect unlessit ismade part of the written judgment. Sparkle Laundry & Cleaners, Inc., 595
SW.2d at 93. Therefore, the written order of judgment in this case controls, in which thetrial court
implicitly determined credibility in favor of Jenne.

Whereacaseistried upon oral testimony, thetrial judge'sfinding of fact whichis dependent
uponthecredibility of witnessesisentitled to great weight inthe appellate courts. Gillian v. Gillian,
776 SW.2d 81, 84 (Tenn. App. 1988) (citing Fiddler'sInn, Inc. v. Andrews Distributing Co., 612
S.W.2d 166 (Tenn. App. 1980)). We decline to second guess the credibility determination of the
trial court. See Bingham v. Dyersburg Fabrics Co., Inc., 567 SW.2d 169, 170 (Tenn. 1978);
Thompson v. Creswell Indus. Supply, Inc., 936 SW.2d 955, 957 (Tenn. App. 1996). The trial
judges, unlike appellate judges, have an opportunity to observe the manner and demeanor of the
witnesses while they are testifying. Mitchell v. Archibald, 971 SW.2d 25, 29 (Tenn. App. 1998)
(citing State v. Pruett, 788 S.\W.2d 559, 561 (Tenn. 1990); Tenn-Tex Properties v. Brownell-
Electro, Inc., 778 S\W.2d 423, 425-26 (Tenn. 1989)). With appropriatedeferenceto the credibility
determinations of the trial court, we find that the evidence does not preponderate against the trial
court’ sfinding that the existing policy extended coverage to the Honda on the date of the accident.

The decision of the trial court is affirmed. Costs on apped are taxed to the Appellant, for

which execution may issue if necessary.
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